IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL, MUMBAI

ORIGINAL APPLICATION NO.443 of 2019

Shri Vinod Shripati Ballal, )

Age : 40 years, Occ : Police Sub Inspector, )

(now under suspension), )

R/at. Railway Police Quarters, )

Ghatkopar, Mumbai 75. )...Applicant
Versus

1) The Deputy Commissioner of Police, )
Holding additional charge of the post of )
Additional Commissioner of Police (Crime) )
Mumbai, O/at Campus of the Commissioner)

Of Police officer, opp. Crawford Market )
)

Fort, Mumbai 400 001.

2) The State of Maharashtra, through )
Additional Chief Secretary, Home Dept. )
).

O/at. Mantralaya, Mumbai 32. .Respondents

Shri A. V. Bandiwadekar, Advocate for the Applicant.
Ms N. G. Gohad, Presenting Officer for the Respondents.

CORAM : Shri A.P. Kurhekar, Member-J
DATE 26.08.2019.
ORDER

1. The issue posed for consideration in the present O.A. is whether the

suspension order dated 15.04.2019 is sustainable in law.

2. The Applicant has challenged the suspension order dated 15.04.2019
issued by the Additional Commissioner of Police (Crime), Mumbai purportedly
issued exercising the powers under Section 25 (without specifying its sub-clause)
of Maharashtra Police Act, 2015. The Applicant was serving on the post of PSI
and Criminal case N0.63/2019 for the offence under Section 354 (A), 354(D) of



I.P.C. was registered against him on the complaint lodged by complainant Smt.
Priyanka Bhoir. In sequel, the Applicant was arrested on 15.04.2019 and by
impugned order dated 15.04.2019, he is placed under suspension. The relevant
portion of the suspension order is material to appreciate the submission

advanced at a bar which is as follows:-

“ fipatdt A A Uieht 3R Al AR sEEEHe WeltA 3u Falkaes fee shud

Seeties Al fanes 3EE AT WA St A I .2.35.63/09% B 388(31), 388(3)

H.2.[0A. 3R IfeE Al BRI IMEll. IEE! SR Hwel WellH U oRigd [Telie
sfiucl docties, <aEUAD Afell AR W.HAHA 89I(31) 3T ARKA WA e,
JJeEd AUABE AR H3Ha AU Detl 3R @l IEEAT AFHO foToiest SR
el 3u Rl [@ee siucl Scctios, saEueE el §.9%.08.209R sl g

9Jeald 3{Ceh BRUATd 3T

SEAUAT, Iop AR A AAIYDBIA 3Aclct WelA 34 iz fastie situdt acctes
el =@ UEEl IRAWR DAl IRA A IWEd ddd g A ASEEERUIE,
3rtistett, Afdra a Bratt wielts eart ufdat Actis BRur 31E.

ARA ABRIE, TictiA 3tz 9989 Aha oz 28 3tea=) e wBRud 3Mcieen
JBRET QR HHe UeltA 3u oidieid faeiie shudt docties, saEues Aid fames
HoRNd -1 Werfdes / fasn i Apelien add Riiawnes SRA gl 3t G
(T IEEAA 3CH Deledl [GHABURE FuEd (2.98.08.209% TRE Adqa fettad

BTN Ad 3N’

3. Shri A.V. Bandiwadekar, learned Counsel for the Applicant assailed the
impugned suspension order mainly on the ground that the Additional
Commissioner of Police who has passed impugned order is not Competent
Authority for the suspension of the Applicant. According to him, the Applicant
being promoted to the post of PSI, the Director General of Police is the only
Competent Authority for his suspension. He has further pointed that as per
Notification dated 12.01.2011 only the Commissioner of Police are empowered
to suspend the police officers of and below rank of Police Inspectors. He,

therefore, submits that impugned order is without jurisdiction. In the second



limb of submission, he urged that suspension order has been passed by
purportedly exercising the powers under Section 25 of Maharashtra Police Act
which pertains to powers of punishment and in the present case, there being no

enquiry before passing the impugned order, the same is non est in law.

4, Per contra, Ms N. G. Gohad, learned Presenting Officer for the
Respondents sought to contend that as per suspension order, the Additional
Commissioner of Police has exercised the powers under Section 25 of
Maharashtra Police Act, 1951 and therefore, suspension cannot be faulted with.
She has pointed out that under Section 25 (2)(a) of ‘Act 1951’, the Additional
Commissioner of Police is one of the Competent Authority to impose
punishment, and therefore, the impugned suspension order cannot be faulted

with.

5. Perusal of suspension order as reproduced above makes it explicit that it
is by way of punishment because of alleged serious misconduct of the Applicant
and registration of crime against him. Indeed, learned P.O. fairly concedes on
instructions that the impugned suspension is by way of punishment. At the same
time, she try to contend that as per Paragraph No.4 of the suspension order (as
reproduced above) the enquiry was contemplated and suspension was in
pursuance of crime registered against the Applicant as well as subject to

preliminary/departmental enquiry.

6. Indeed in this behalf, the reply filed by the Respondent No.l1 is self
contradictory. In Para No.9, it is stated - “lI say and submit that petitioner is
involved in the criminal case. Misconduct of petitioner is punishable u/s 25 of
‘Act 1951’. The Applicant’s misbehavior comes under moral turpitude.”
Whereas surprisingly in Para No.7(5) as well as Para No.10(1), it is stated that the
Respondent No.1 followed the provision of Maharashtra Civil Services (Discipline
& Appeal) Rules 1979. The Applicant being police personnel is governed by the

Maharashtra Police Act and Maharashtra Police (Punishment and Appeals) Rules,



1956 and there is no question of application of MCS (D & A) Rules 1956. Be that
as it may, the Respondent No.1 himself appears not sure about the correct legal

position applicable to the matter.

7. If the impugned suspension order is in contemplation of D.E. then it
should be under Rule 3(1)(A)(i)(a) of Maharashtra Police (Punishment & Appeal)
Rules 1956 and in that situation, powers of suspension are with the appointing
authority or any Authority to which it is subordinate or any other authority
empowered by the State Government in this behalf. However, in the present
case, admittedly, there is no such empowerment in favour of the Additional
Commissioner of Police as contemplated in the above rules. Notification dated
12.01.2011, empowers only Commissioner of Police and not Additional
Commissioner of Police. Apart, there has to be compliance of proviso to Rule
3(2)(A) (i)(a) of the ‘Rules 1956’ which inter-alia provide that where the order of
suspension is made by an Authority lower in rank than the appointing authority,
such authority shall forthwith report to the appointing authority the
circumstances in which the order of suspension has been made. However,
admittedly in the present case, no such report to the appointing authority
justifying circumstances, in which the order of suspension has been made, is
forthcoming. This being the position, even assuming for a moment that the
impugned suspension is under Maharashtra Police (Punishment & Appeals) Rules
1956, in that event also it being not passed by the appointing authority or any
other authority empowered by the State Government as well as for non
compliance of the proviso of submission of report forthwith to the appointing

authority, the suspension is unsustainable.

8. Now, turning to Section 25 of Maharashtra Police Act, as stated above, in
suspension order, the Additional Commissioner of Police invoked the power
under Section 25 (without specifying clause of Section 25). Perusal of Section 25

(1), 25(2)(A) of Maharashtra Police Act reveals that it pertains to punitive powers



and suspension is also one of the punishment as per Section 25(B) of
Maharashtra Police Act whereas as per Section 25(2)(a), the Director General
and Inspector General including Additional Director General, Special Inspector
General, Commissioner including Joint Commissioner, Additional Commissioner
and Deputy Inspector- General shall have authority to punish an Inspector or any
member of the subordinate rank under sub section 1 or (1A). Thus, there is no
denying that Section 25(1) as well as 25(2)(a) provides for punitive powers of the

authorities mentioned therein and the Additional Commissioner is one of them.

9. No doubt, under Section 25(2)(a), Additional Commissioner of Police is
one of the Authority but in that event such suspension by way of punishment has
to be followed by enquiry and there could be no such punishment without
enquiry. In this behalf, Section 26 of Maharashtra Police Act specifically provides
that except in cases referred to clause (2) of article 311 of the Constitution of
India, no order of punishment under sub-section (1) of 25 shall be passed unless
the prescribed procedure is followed. In the present matter, however,
admittedly no such enquiry has been conducted nor any such opportunity of

hearing was given to the Applicant before passing order of suspension.

10. In view of above, examining the matter from both the angles, the
suspension order is ex-facie unsustainable in law. In this behalf, learned Counsel
for the Applicant rightly referred to the decision of this Tribunal in
0.A.N0.48/2010 (Shrinivas Dosari V/s. Additional Superintendent of Police)
decided on 27.04.2010. In that case, Police Official was suspended by way of
punishment without issuance of show cause notice or opportunity of hearing.

This suspension order held ex-facie unsustainable and accordingly quashed.

11.  Admittedly, till date no charge sheet has been issued to the Applicant in
proposed D.E. In so far as Criminal Case is concerned, the charge sheet is
recently filed in the court and the matter is sub judice. As such, the Applicant is

subjected to prolong suspension and the period of more than 90 days is over.



The Hon’ble Supreme Court in (2015) 7 SCC 291 (Ajay Kumar Choudhary
V/s Union of India & Ors) held that suspension should not exceed 90 days.
If the charge sheet in D.E. is not issued within 90 days, the Competent Authority
is required to take review of the suspension which is not undertaken in the
present matter. Apart, the suspension order being issued by way of punishment
in exercise of power under Section 25 of Maharashtra Police Act in absence of

inquiry is clearly unsustainable in law.

12. The totality of aforesaid discussion leads me to sum up that the
suspension order dated 15.04.2019 in present situation is ex-facie unsustainable
in law and the same is liable to be set aside for the reasons stated above.
However, Respondent No.1 will be at liberty to pass further order of suspension,

afresh, if permissible in accordance to law. Hence the following order.

ORDER

(A)  Original Application is allowed.

(B)  Impugned suspension order dated 15.04.2019 is quashed and set aside.

(C)  The Respondent No.l is directed to reinstate the Applicant within two
week from today.

(D)  No order as to costs.

Sd/-

(A.P. KURHEKAR)
MEMBER (J)
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